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the plaintiff were only a part of the profits taxed. Held, the defendant should be 
allowed to retain that percentage of the total amount of excess profit tax paid 
which the taxable profits derived from the infringement bore to the total taxable 
profits, provided the defendant would give a bond to pay the plaintiff the equiva- 
lent of any sum saved from later taxes by reason of the payment decreed. W. W '. 
Sly Mfg. Co. v. Pangborn Corporation (D. C, D. Md. 1921) 276 Fed. 971. 

In an action for an accounting a patent infringer generally is not allowed to 
deduct property taxes. National Folding Box & Paper Co. v. Dayton Paper Novel- 
ty Co. (C. C. 1899) 95 Fed. 991. However, if the infringement comprises his 
entire business, property taxes are allowed. Carborundum Co. v. Electric Smelt- 
ing & Aluminum Co. (C. C. A. 1913) 203 Fed. 976. They are also allowed if they 
are easily apportionable to the various items of- the defendant's business. Gordon 
v. Turco-Halvah Co, (C. C. A. 1917) 247 Fed. 487. In the instant case the court 
considered three possible ways to apportion excess profit taxes. First, deducting 
only the tax which would have been payable on the profits from the infringement 
if they had been the only profits realized; second, making an allowance for the 
excess of the tax paid by the defendant over what he would have paid if there had 
been no profits from the infringement; third, the method adopted. The objection 
to the first method is that the defendant is made to pay more taxes than he 
would have paid had there been no infringement. The objection to the other 
methods proposed is that it makes the tax burden for the plaintiff increase as the 
defendant's profits from other sources increase. The objection to any allowance 
is that the plaintiff may have to pay taxes on the amount received, thus resulting 
in double taxation. Payment of this decree will be a business loss deductible from 
taxable profits. If paid during a profitable year, the credit given might reduce 
the defendant's taxes by the amount paid to the plaintiff; but if paid during a 
profitless year, no part of the tax paid would be refunded. To subject the defend- 
ant to such a risk might seem inequitable. But, in view of the difficulty of esti- 
mating correctly the amount of the allowance and also because he is the party at 
fault, it seems the better course. This is in line with the general rule in the case 
of property taxes; and it is probably more equitable to make the defendant run 
the risk of a saving on future taxes. 

Process — Summons — Foreign Corporation's Officer as Witness Exempt from 
Service. — The defendant is a foreign corporation not doing business in the state. 
The defendant's vice-president was served with a summons against the corpora- 
tion while leaving the District Court where he had been testifying as a witness in a 
suit brought by the defendant. He had come into the state for that sole purpose 
and was about to leave it on the conclusion of the trial. Held, on motion, service 
vacated. Powelson v. Proctor & Gamble Co. (App. Div. 1st Dept. 1922) 193 N. Y. 
Supp. 93. 

A foreign corporation can be served through an officer in the state on corporate 
business. Twin Lakes Land & Water Co. v. Dohner (C. C. A. 1917) 242 Fed. 
399. A person in a state solely for the purpose of testifying as a witness cannot 
be served with a summons. See Winder v. Pemtiman (1921) 181 N. C. 7, 8, 105 
S. E. 884. He -is allowed a reasonable time for departure after the suit. State 
v. Biedler (Del. 1916) 6 Boyce 262, 99 Atl. 278. The instant case presents a situa- 
tion wherein these two rules conflict. Where the legal matters of the corporation 
bring an officer into the state service on him binds the corporation. Fond du Lac 
C. & B. Co. v. Henningsen P. Co. (1909) 141 Wis. 70, 123 N. W. 640; contra, 
Noel Const. Co. v. George W. Smith & Co. (C. C. 1911) 193 Fed. 492. But an 
officer present for the purpose of having depositions taken is not subject to service 
for the corporation. Ladd Metals Co. v. American Mining Co. (C. C. 1907) 152 
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Fed. 1008. The immunity of a witness from service is to allow him to feel free 
to come into the state and not to be deterred by fear of suit against himself. 
Strictly speaking this ought not to apply to officers of a corporation as the legal 
person served is not the witness. However, since the same reasons would prob- 
ably influence the corporation officer to remain outside the jurisdiction as would in- 
fluence an individual, the courts are justified in vacating the service. It should 
be noted, moreover, that it has been held that service on an officer in the stale 
on corporation business, consisting of a solitary transaction, does not bind the 
corporation. Ladd Metals Co. v. American Mining Co., supra. The court in 
the instant case did not find it necessary to pass on the question whether the 
service would also have been invalid on that ground. 

Rem, Property— New York Powers— Equitable Conversion.— One R devised 
real estate to his widow and two sons as tenants in common. His executors were 
directed to sell if the devisees should agree. The two sons were appointed execu- 
tors. The defendant recovered and docketed a judgment against both sons. 
Thereupon the two sons, as executors, and the widow conveyed to the plaintiff. 
The defendant issued an execution upon his judgment and the sheriff levied upon 
the land. The plaintiff sought to have the sale enjoined. Held, for the plaintiff. 
Upon exercise of the power, the lien upon the real estate was extinguished. As 
the contemplated sale might cast a cloud upon the plaintiff's title, he should have 
an injunction. New York Central Ry. v. First Nat'l Bank of the Thousand Islands 
(1922) 232 N. Y. 330, 133 N. E. 908. 

"Every power of disposition by means of which the grantee is enabled, in his 
lifetime, to dispose of the entire fee for his own benefit, is deemed absolute." N. Y. 
Cons. Laws (1909) c. 50, § 153. "Where such a power of disposition is given, and 
no remainder is limited on the estate of the grantee of the power, such grantee is 
entitled to an absolute fee." N. Y. Cons. Laws (1909) c. 50, § 151; see 4 Kent's 
Comm. *348, 349. It has been stated under these statutes that a devisee of an 
undivided third interest in realty, having also a general power of sale, received 
the power as to the other two lh : rds only, it having merged, as to his own third, 
in his fee. Hetzel v. Barber (1877) 69 N. Y. 1. More recent cases hold such 
powers inseverable, intended to permit the sale of the estate as a whole for the 
benefit of all the devisees, and not absolute as to the grantee's beneficial interest. 
Rankinc v. Melsger (1902) 69 App. Div. 264, 74 N. Y. Supp. 649, aff'd (1903) 174 
N. Y. 540, 66 N. E. 1115; cf. Weeks v. Frankcl (1910) 197 N. Y. 304, 90 N. E. 
969. This seems the more reasonable view, especially when, as in the instant case, 
the consent of the devisees is a condition of the exercise of the power. Cf. 
Ackerman v. Gorton (1876) 67 N. Y. 63. Further, if a power is vested in several 
executors and one dies, the survivor may exercise the power. N. Y. Cons. Laws 
(1909) c. 50, § 166; see Matter of Wilkin (1904) 90 App. Div. 324, 327, 328, 86 N. 
Y. Supp. 360. Or if one executor resigns or is removed, the others may exercise 
the power. Striker v. Daly (1916) 175 App. Div. 620, 162 N. Y. Supp. 527; aff'd 
(1918) 223 N. Y. 468, 119 N. E. 882 (under some circumstances, at least). 
Analogously, even if each executor in the instant case were in part disqualified to 
exercise the entire power — the power over his beneficial interest never having 
vested in him according to the reasoning in Hctcel v. Barber, 'supra — it would 
seem that its exercise as to that part of the other and competent executor would 
be sufficient, and the conveyance as a whole good. 

Where there has been equitable conversion of real estate under a will, a 
claim against the devisee cannot constitute a lien on the land. Darst v. Szvearingen 
(1906) 224 111.229, 79 N. E. 635; see (1909) 9 Columbia Law Rev. 179. The con- 
version occurs as of the testator's death. Schoenberger's Estate (1908) 221 Pa. 



